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BENCH
V. N. Khar e

JUDGVENT:

DR, ANAND, CJlI

Speci al Leave granted. Does an action of the superior
against a femml e enployee which is against noral sanctions
and does not wthstand test of decency and nodesty not
amount to sexual harassnment? |s physical contact with the
femal e enployee an essential ingredient of such a charge?
Does the allegation that the superior tried to nolest a
femal e enmployee at the place of work, not constitute an
act unbecom ng of good conduct and behaviour expected from
the superior? These are sonme of the questions besides the
nature of approach expected fromthe |awcourts to cases
i nvol ving sexual harassnent which come to the forefront and
require our consideration. Reference to the facts giving
rise to the filing of the present Appeal by Special Leave at

this stage is appropriate : The respondent was working as a
Private Secretary to the Chairman of the Apparel Export
Promoti on Council, the appellant herein. It was alleged
that on 12.8.1988, he tried to nolest a woman enployee of
the Council, Mss X (name withheld by us) who was at the

relevant time working as a C erk-cum Typist. She was - not
conpetent or trained to take dictations. The respondent,
however, insisted that she go with him to the Business
Centre at Taj Palace Hotel for taking dictation from the
Chairman and type out the matter. Under the pressure of the
respondent, she went to take the dictation from the
Chai r man. Wiile Mss X was waiting for the Director in the
room the respondent tried to sit too close to her/ and
despite her objection did not give up his objectionable
behavi our. She later on took dictation fromthe “Director.
The respondent told her to type it at the Business Centre of
the Taj Palace Hotel, which is located in the Basenent of
the Hotel. He offered to help her so that her typing was
not found fault with by the Director. He volunteered to
show her the Business Centre for getting the matter typed
and taking advantage of the isolated place, again tried to
sit close to her and touch her despite her objections. The
draft typed matter was corrected by Director (Finance) who
asked Mss X to retype the sane. The respondent again went
with her to the Business Centre and repeated his overtures.
Mss X told the respondent that she would | eave the place

if he continued to behave |like that. The respondent did

not stop. Though he went out fromthe Business Centre for a
while, he again cane back and resuned his objectionable
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acts. According to Mss X, the respondent had tried to
nol est her physically in the lift also while coming to the
basenent but she saved herself by pressing the energency
button, which nade the door of the lift to open. On the
next day, that is on 16th August, 1988 M ss X was unable to
nmeet the Director (Personnel) for |odging her conplaint
against the respondent as he was busy. She succeeded in
neeting him only on 17th August, 1988 and apart from
narrating the whole incident to him orally submitted a
witten conplaint also. The respondent was placed under
suspension vide an order dated 18th August, 1988. A
charge-sheet was served on himto which he gave a reply
denying the allegations and asserting that the allegations

were imaginary and notivated. Shri J.D. Gri, a Director

of the Council, was appointed as an Enquiry Oficer to
enquire into the charges framed agai nst the respondent. On
behal f of the managenment - with a view to prove the charges as
many as six w tnesses were examned including Mss X The
respondent also exam ned seven W tnesses. The Enquiry
O ficer ‘after considering the docunentary and oral evidence
and the circunstances of the case arrived at the concl usion
that the respondent had acted agai nst noral sanctions and
that his acts against Mss X did not withstand the test of

decency and nodesty. He, therefore,  held the charges
| evel | ed against /the  respondent as proved. The Enquiry
Oficer in his report recorded the foll owi ng, anongst other,
findings 8. 1. Intentions of Shri A K Chopra were

ostensibly mani fested in his actions and behaviour; Despite
reprimands from Mss X he continued to act against nora
sancti ons; 8. 2. Dictati on and subsequent typing of the
matter provided Shri A.K_~ Chopra necessary opportunity to
take Mss X to the Business Centre  a secluded place.
Privacy in the Business Centre room nade hi's ulterior notive
explicit and clear; 8.3. Any other conclusion on technica
niceties which Shri A K Chopra tried to purport did not
wi thstand the test of decency and nodesty.

The Enquiry Oficer concluded that Mss X was nol ested
by the respondent at Taj Pal ace Hotel on 12th August, 1988
and that the respondent had tried to touch her person in the
Business Centre with ulterior notives despite reprinands by
her. The Disciplinary Authority agreeing with the report of
the Enquiry Oficer, inposed the penalty of renoving him
from service wth imediate effect on 28th June, 1989.
Aggrieved, by an order of renmoval from service, the
respondent filed a departnental appeal before the Staff
Conmittee of the appellant. It appears that there was some
difference of opinion between the Menbers of the Staff
Conmittee and the Chairnman of the Staff Committee during the
hearing, but before any decision could be arrived at by the
Staff Committee, the respondent, on the basis . of sone
unconfirmed minutes of the Staff Comrittee neeting, filed a
Wit Petition in the Hgh Court inter alia challenging his
renoval from service. On January 30, 1992, the Wit
Petition was allowed and respondent Nos. 1 and 3, therein
were directed to act wupon the decision of the Staff
Comm ttee, assuming as if the decision, as alleged, had been
taken at the 34th Meeting of the Staff Committee on 25th
July, 1990. The appellant challenged the judgnent and order
of the H gh Court dated 30th January, 1992, through Specia
Leave Petition (Civil) No.3204 of 1992 in this Court. Wile
setting aside the judgnent and order of the H gh Court dated
30th January, 1992, a Division Bench of this Court opined
W have been taken through the proceedings of the neeting
starting from 33rd nmeeting upto 38th neeting by both the
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| earned Counsel appearing for the respective parties.
Considering the sane it appears to us that the alleged
decision taken on the said Agenda No.5 in the 33rd and 34th
neeting is in dispute and final decision on the sanme has not
yet been taken and the alleged resolution on the said Item
No.5 still awaits ratification. |In that view of the matter,
the Hi gh Court was wong in deciding the disputed question
of fact in favour of Respondent No.1. W, therefore set
aside the inpugned order of the Delhi Hgh Court as
according to us the final decision on the resolution taken
on the said Agenda No.5 has not yet been finally ratified.
We are not inclined to consider the other questions sought
to be raised in this appeal and the said questions are kept
open. In view of the pendency of the matter for a |ong
time, we direct the appellantconpany to convene the neeting

of Staff Committee as early as practicable but not exceeding
two nonths fromtoday so that the question of ratification
of the resolution on the said Agenda No.5 taken in the
neeting of the Staff Commttee is finally decided.

Pursuant- to the above directions, the Staff Committee
nmet again and considered the entire issue and came to the
conclusion that the order passed by the Director Cenera
termnating the services of the respondent on 28th June,
1989 was |egal, proper and valid. The appeal was dism ssed
and the renoval @ of the respondent for causing sexua
har assnent to Mss X was upheld. The respondent,
thereupon, filed Wit Petition No.352 of 1995 in the High
Court, challenging his removal fromservice as well as the
decision of the Staff Conmmttee di smssing his departmenta
appeal. The |learned Single Judge allowi ng the Wit Petition
opined that ... the petitioner triedto nolest and not
that the petitioner had in fact nolested the conplainant.
The Ilearned Single Judge, therefore, disposed of the Wit
Petition with a direction that the respondent be reinstated
in service but that he would not beentitled to receive any
back wages. The appellant was directed to consider the
period between the date of renpval of the respondent’ from
service and the date of reinstatenent as the period spent on
duty and to give himconsequential pronmotion-and all other
benefits. It was, however, directed that the respondent be
posted in any other office outside Delhi, at least for a
period of two years. The appellant being aggrieved by the
order of reinstatenment filed Letters Patent Appeal No. 27 of
1997 before the Division Bench of the Hi.gh Court. The
respondent also filed Letters Patent Appeal No.79 of 1997
claimng back wages and appropriate posting.  Sone of the
| ady enpl oyees of the appellant on com ng to know about the
j udgrent of the |earned Single Judge, directing the
reinstatement of the respondent, felt agitated and filed an
application seeking intervention in the pending L.P.A The
Division Bench vide judgnment and order dated 15th | July,
1997, dismssed the L.P.A. filed by the appellant agai nst
the reinstatement of the respondent. The Division Bench
agreed with the findings recorded by the learned Single
Judge that the respondent had tried to nolest and that he
had not actually nolested Mss X and that he had not
managed to nake the slightest physical contact wth the
ady and went on to hold that such an act of the respondent
was not a sufficient ground for his dismssal from service.
Commenting upon the evidence, the Division Bench observed

We have been t aken in det ai | t hrough t he
evi dence/ deposition of Mss X. No part of that evidence
di scloses that A K Chopra even nanaged to nmake the

slightest physical contact wth the |[|ady. The entire
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deposition relates that A K. Chopra tried to touch her. As
we have said that no attenpts nade, allegedly by A K
Chopra, succeeded in making physical contact with Mss X

even in the narrow confines of a Hotel Iift. To our mnd
on such evidence as that was produced before the Enquiry
Oficer, it 1is not even possible to come to a conclusion

that there is an attenpt to nolest as there have been no
physical contact. There being no physical contact between
A K Chopra and Mss X, there cannot be any attenpt to
tried to molest on the part of A K  Chopra. ( Enphasi s
our s)

Aggri eved by the judgnment of the Division Bench, the
enpl oyer- appellant has filed this appeal by special |eave.
We have heard |earned counsel for the parties and perused
the record. The Enquiry O ficer has found the charges
establ i shed against the respondent. He has concluded that
the respondent ~was guilty of nolestation and had tried to
physically assault Mss X The findings recorded by the
Enquiry 'Oficer ~and the Disciplinary Authority had been
confirmed by the Appellate Authority (the Staff Committee)
which admittedly had co-extensive powers to re-appreciate

the evidence as regards the guilt as well as about the
nature of punishment to be inposed on the respondent. The
St af f Conmittee /while dealing with the question of
puni shnment has observed : Shri Chopra has also nentioned

in his appeal that the penalty on him was harsh and
di sproportionate to' the charge |evelled against him On
this, the Staff Conmittee observed that no l|enient view
would be justified in a case of nolestation of a woman
enpl oyee when the charge was fully proved. Any. | eni ent
action in such a case would have a denoralizing effect on
the working wonen. The Staff Conmittee, therefore, did not
accept the plea of Shri Chopra that a |l enient view be taken
in his case

The | ear ned Singl e Judge, did not doubt the
correctness of the occurrence.  He did not disbelieve the
conpl ai nant. On a re- appreciation of the evidence on the
record, the Ilearned Single Judge, however, drew his own
inference and found that the respondent had tried to
nol est but since he had not actually nolested the
conpl ai nant, therefore, the action of the respondent did not
warrant renoval from service. The learned Single Judge
while directing the reinstatenent of the respondent observed

15. In the totality of facts and circunstances, ends of
justice would nmeet if the petitioner is reinstated in
service but he would not be entitled to any back wages. . The
Council shall consider this period as on duty and would give
him consequential pronotion to the petitioner. He shall be
entitled to all benefits except back wages. The petitioner
shall be posted in any other office outside Del hi, at |east
for a period of two years." (Enmphasis ours)

The Division Bench of the Hgh Court also while
dismissing the L.P.A filed by the appellant did not doubt
the correctness of the occurrence. It also concluded that
since the respondent had not actually nolested Mss X and
had only tried to assault her and had not managed to make
any physical contact with her, a case of his removal from
service was not made out. Both the |earned Single Judge and
the Division Bench did not doubt the correctness of the
following facts 1. That Mss X was a subordinate
enpl oyee while the respondent was the superior officer in
the organi zation; 2. That Mss X was not qualified to take
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any dictation and had so told the respondent; 3. That the
respondent pressurized her to conme with himto Taj Palace
Hotel to take dictation despite her protestation, with an
ulterior design; 4. That the respondent taking advantage
of his position, tried to nolest Mss X and in spite of her
protestation, continued with his activities which were
against the noral sanctions and did not withstand the test
of decency and nodesty; 5. That the respondent tried to
sit too close to Mss Xwith ulterior nmotives and all al ong
Mss X kept reprimanding himbut to no avail; 6. That the
respondent was repeating his inplicit unwelconme sexua
advances and Mss X told himthat if he continued to behave
in that fashion, she would | eave that place; 7. That the
respondent acted in a manner which denonstrated unwel cone
sexual advances, both directly and by inplication; 8. That
action of the respondent created an intim dated and hostile
wor ki ng environnment in so far as Mss X is concerned.

The ‘above facts are borne out fromthe evidence on the
record —and- on the basis of these facts, the departnenta
authorities keeping in viewthe fact that the actions of the
r espondent were considered to be subversive of good
discipline and not ~conducive to proper working in the
appel l ant Organi zati on where there were a nunber of fenmle
enpl oyees, took action against the respondent and renoved
him from service. The High Court” appears to have
over-|l ooked the settled position that in departnenta
proceedi ngs, the Disciplinary Authority is the sole Judge of
facts and in case an appeal is presented to the Appellate
Authority, the Appellate Authority has also the power/and
jurisdiction to re-appreciate the evidence and cone to its
own conclusion, on facts, being the sole fact " finding
authorities. Once findings of fact, based on appreciation
of evi dence are recorded, the Hi gh Court in Wit
Jurisdiction may not normally interfere with those factual
findings unless it finds that the recorded findings were
based either on no evidence or that the findings were wholly
perverse and/or legally untenable. The adequacy or
i nadequacy of the evidence is not permitted to be canvassed
before the High Court. Since, the H gh Court does not sit
as an Appellate Authority, over the factual findings
recorded during departnental proceedi ngs, while exercising
the power of judicial review, the H gh Court cannot nornally
speaking substitute its own conclusion, with regard to the
guilt of the delinquent, for that of <the departmenta
aut horities. Even insofar as imposition of penalty or
puni shment is concerned, unless the punishnent or penalty
imposed by the Disciplinary or the Departnental Appellate
Authority, is weither inpermssible or such that it ~shocks
the conscience of the H gh Court, it should not ~nornally
substitute its own opinion and inpose sonme other punishnent
or penalty. Both the |earned Single Judge and the Division
Bench of the H gh Court, it appears, i gnor ed t he
wel |l -settled principle that even though Judicial Review  of
administrative action nust remain flexible and its di mension
not closed, vyet the Court in exercise of the power of
judicial reviewis not concerned with the correctness of the
findings of fact on the basis of which the orders are nade
so long as those findings are reasonably supported by
evi dence and have been arrived at through proceedi ngs which

cannot be faulted wth for procedural illegalities or
irregularities which vitiate the process by which the
decision was arrived at. Judicial Review, it nust be
renmenbered, is directed not against the decision, but is

confined to the exami nation of the decision-making process.
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Lord Haltomin Chief Constable of the North Wales Police v.
Evans, (1982) 3 Al ER 141, observed : The purpose of
judicial review is to ensure that the individual receives
fair treatnent, and not to ensure that the authority, after
according fair treatment, reaches, on a matter which it is
authorized by law to decide for itself, a conclusion which
is correct in the eyes of the court.

Judi cial Review, not being an appeal from a decision
but a review of the nmanner in which the decision was arrived
at, the Court while exercising the power of Judicial Review
must remain conscious of the fact that if the decision has
been arrived at by the Administrative Authority after
following the principles established by | aw and the rul es of
natural justice and the individual has received a fair
treatment to nmeet the case against him the Court cannot
substitute its judgment for that of the Admnistrative
Aut hority  on a matter which fell squarely within the sphere
of jurisdiction of that authority. 1t is useful to note the
foll owing observations of this Court in Union of India v.
Sardar Bahadur, (1972) 4 SCC 618 : \Were there are sone
relevant nmaterials which the authority has accepted and
which materials may reasonably support the conclusion that
the officer is guilty, it is not the function of the High
Court exercising /its  jurisdiction under Article 226 to
review the materials and to arrive at an i ndependent finding
on the materials. ' If the enquiry has been properly held the
guestion of adequacy or reliability of the evidence cannot
be canvassed before the H gh Court.

After a detailed review of the lawon the  subject,
this Court while dealing with the jurisdiction of the Hgh
Court or Tribunal to interfere with the disciplinary matters
and punishnent in Union of India v. Parma Nanda, (1989) 2
SCC 177, opined : W nust unequivocally state that the
jurisdiction of the Tribunal to interfere with the
di sciplinary matters or puni shnent cannot be equated with an
appel late jurisdiction. The Tribunal cannot interfere with
the findings of the Enquiry Oficer or Conpetent  Authority
where they are not arbitrary or utterly perverse. It is
appropriate to remenber that the power to inpose penalty on
a delinquent officer is conferred on the conpetent authority
either by an Act of Legislature or Rules nade under the
proviso to Article 309 of the Constitution. |If there ~has
been an enquiry consistent with the rules and in accordance
with principles of natural justice what punishnent would
nmeet the ends of justice is a matter of exclusively wthin
the jurisdiction of the conpetent authority. [If the penalty
can lawfully be inposed and is inmposed on the proved
m sconduct, the Tribunal has no power to substitute its own
di scretion for that of the authority.

In B.C. Chaturvedi v. Union of India, (1995 ) 6 SCC
749, this Court opined : The disciplinary authority is the
sole judge of facts. VWere appeal is presented, the
appel l ate authority has coextensive power to reappreciate
them evidence or the nature of  puni shnment. In a
Di sciplinary Enquiry, the strict proof of |egal evidence and
findings on that evidence are not relevant. Adequacy of
evidence or reliability of evidence cannot be permtted to
be canvassed before the Court/Tri bunal

Further it was held :

A review of the above |l egal position would establish
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that the disciplinary authority, and on appeal the appellate
authority, being fact-finding authorities have exclusive
power to consider the evidence with a view to naintain
discipline. They are invested with the discretion to inpose
appropriate punishment keeping in viewthe magnitude or
gravity of the m sconduct. The H gh Court/Tribunal, while
exercising the power of judicial review, cannot nornally
substitute its own conclusion on penalty and inpose sone

ot her penal ty. If the puni shment i nposed by t he
di sciplinary authority or the appellate authority shocks the
consci ence of t he Hi gh Court/ Tri bunal , it woul d
appropriately mould the relief, either directing the
di sciplinary/appellate authority to reconsider the penalty
i nposed, or to shorten the litigation, it may itself, in

exceptional and rare cases, inpose appropriate punishnent
wi th cogent reasons in support thereof.

(" Enphasi s suppli ed)

Agai n~ in Governnent of Tami | Nadu and anot her v. A
Raj apandian, 1995(1) SCC 216, this Court opined : It has
been authoritatively settled by string of authorities of
this Court that the Adm nistrative Tribunal cannot sit as a
court of appeal over a decision based on the findings of the

inquiring authority in disciplinary proceedings. Wer e
there is sone relevant material which the disciplinary
authority has accepted and whi ch mat eri-al reasonabl y
supports the conclusion reached by the di sciplinary
authority, it is 'not the function of the Admnistrative

Tribunal to review the sane and reach different finding than
that of the disciplinary authority. The Adm nistrative
Tribunal, in this case, has found no fault wth the
proceedi ngs held by the inquiring authority. It has quashed
the dismssal order by re-appreciating the evidence and
reaching a finding different than that of the inquiring
authority. (Enphasis ours) In theestablished facts and
circunstances of this case, we have no hesitation to hold,
at the outset, that both the | earned Single Judge and the
Di vision Bench of the High Court fell into patent error in
interfering wth findings of fact recorded by the
departmental authorities and interfering with the quantum of
puni shment, as if the Hgh Court was sitting in appellate
jurisdiction. From the judgnents of the |I|earned Single
Judge as well as the Division Bench, it is quite obvious
that the findings with regard to an unbecom ng act
conmitted by the respondent, as found by the Departnental
Aut horities, wer e not f ound faul t wi.th even on
re-appreciation of evidence. The H gh Court did not find
that the occurrence as alleged by the conplai nant had not
taken pl ace. Neither the learned Single Judge nor the
Di vision Bench found that findings recorded by the  Enquiry
Oficer or the Departnmental Appellate Authority were either
arbitrary or even perverse. As a matter of fact, the  Hi gh
Court found no fault whatsoever with the conduct of Enquiry.
The direction of the learned Single Judge to the effect that
the respondent was not entitled to back wages and was to be
posted outside the city for at least two years, which was
upheld by the Division Bench, itself denbnstrates that the
High Court believed the conpl ai nants case fully for
otherwise neither the wthholding of back wages nor a
direction to post the respondent outside the city for at
least two years was necessary. The High Court in our
opinion fell in error ininterfering with the punishnent,
whi ch could be lawfully i nposed by the departnental
authorities on the respondent for his proven m sconduct. To
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hold that since the respondent had not actually nolested
Mss X and that he had only tried to nolest her and had
not nanaged to nake physical contact wth her, the
puni shment of renoval fromservice was not justified was
erroneous. The Hi gh Court should not have substituted its
own discretion for that of the authority. Wat punishnent
was required to be inposed, in the facts and circunstances
of the case, was a matter which fell exclusively within the
jurisdiction of the conpetent authority and did not warrant
any interference by the H gh Court. The entire approach of
the High Court has been faulty. The inpugned order of the
Hi gh Court cannot be sustained on this ground al one. But
there is another aspect of the case which is fundanental and
goes to the root of the case and concerns the approach of
the Court while dealing with cases of sexual harassnment at
the place of work of fenale enployees. The H gh Court was
exam ni ng disciplinary proceedi ngs agai nst the respondent
and was not dealing with crimnal trial of the respondent.
The High Court did not find that there was no evidence at
all of any kind of nolestation or assault on the person

of Mss X It appears that the H gh Court re-appreciated
the evidence while exercising power of judicial review and
gave nmeaning to the expression nolestation as if it was
dealing with a finding in a crimnal trial. Mss X had used
the expression nolestation in her conplaint in a genera
sense and during her evidence she has explained what she
nmeant . Assuming for the sake of argument that t he
respondent did not nmanage to establish any physi ca
contact with Mss X though the statement of - nmanagenent
witness Suba Singh shows that the respondent had put his
hand on the hand of Mss X when he surprised them in the
Busi ness Centre, it did not nean that the respondent had not
nade any objectionable overtures with sexual overtones.
Fromthe entire tenor of the cross-exanination to which M ss
X was subjected to by the respondent, running into about 17
typed pages and containing nore than one hundred & forty
guestions and answers in cross-exam nations, it appears that
the effort of respondent was only to play with the use of
the expressions nolestation and physical assault by her

and confuse her. It was not the dictionary meaning of the
word nol estation or physical assault which was relevant.

The statenent of Mss X before the Enquiry Oficer as well
as in her conplaint unanbi guously conveyed in no uncertain
terns as to what her conplaint was. The entire episode
reveals that the respondent had harassed, pestered and
subjected Mss X, by a conduct which is —against noral
sanctions and which did not withstand the test of decency
and nodesty and which projected unwel come sexual advances.
Such an action on the part of the respondent. would be

squarely covered by the term sexual harassnent. The
followi ng statement made by Mss X at the enquiry - Wen |
was there in the Chairmans room| told M. Chopra | that

this was wong and he should not do such things. He ‘tried
to persuade ne by talking. ....... . ... I
tried to type the material but there were so nmany m st akes.
He helped ne in typing. There he tried to blackmil ne.

................. He tried to sit with me. |In between he
tried to touch me....... ... .. .. ... .. ... .... M. Chopra
again took ne to the Business Centre. Thereafter again he
tried. | told himl will go out if he does like this. Then
he went out. Again he cane back. |In between he tried.

(Enphasis supplied) unm stakably shows that the conduct of
the respondent constituted an act unbeconming of good
behavi our, expected fromthe superior officer. Repeatedly,
did Mss X state before the Enquiry Oficer that the
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respondent tried to sit close to her and touch her and that
she reprinmanded hi m by asking that he should not do these
t hi ngs. The statenent of Mss Rama Kanwar, the managenent
witness to the effect that when on 16th August she saw M ss
X and asked her the reason for being upset, Mss X kept on
weeping and told her she could not tell being unmarried,
she could not explain what had happened to her. The
material on the record, thus, clearly establishes an
unwel conme sexual |y determ ned behaviour on the part of the
respondent against Mss X which was also an attenpt to

outrage her nodesty. Any action or gesture, whether
directly or by inplication, ains at or has the tendency to
outrage the nodesty of ‘a fenmle enployee, nust fall under

the general concept of the definition of sexual harassnent.
The evidence on the record clearly establishes that the
respondent caused sexual — harassment to Mss X, taking
advantage of his superior position in the Council. Against
the growi ng social nmenace of sexual harassment of wonen at
the work place, a three Judge Bench of this Court by a
rat her innovative judicial |aw naking process issued certain
guidelines inVishaka v. ~State of Rajasthan, (1997) 6 SCC
241, after taking note of the fact that the present civi
and penal laws in the country do not adequately provide for
specific protection of  woman from sexual harassnment at
places of work and that enactnent of such a |egislation
woul d take a considerable tine. In Vishakas case (supra),
a definition of sexual harassment was suggested. Verm, J.,
(as the fornmer Chief Justice then was), speaking for the
three-Judge Bench opined : 2. Definition : For this
pur pose, sexual harassnent includes such unwel cone sexually
det erm ned behavi our (whether directly or by inplication) as

(a) physical contact and advances; (b) a demand or
request for sexual favours; (c) sexually-col oured renarks;
(d) show ng pornography; (e) any other unwel cone physical
verbal or non- verbal conduct of sexual nature.

Where any of these acts is/committed in circunstances
whereunder the victim of such conduct has a reasonable
apprehension that in relation to the victins enpl oynent or
work whether she is drawing salary, or ~honorarium or

vol unt ary, whether in government, public or private
enterprise such conduct can be humliating and may
constitute a heal th and safety pr obl em I't is

discrimnatory for instance when the wonan has reasonable
grounds to believe that her objection woul d di sadvant age her
in connection wth her enpl oyment  or  work including
recruiting or promotion or when it creates a hostile work
envi ronnent . Adver se consequences m ght be visited if. the
vi cti mdoes not consent to the conduct in question or raises
any objection thereto.

An anal ysis of the above definition, shows that sexua
harassment is a form of sex discrinination projected through
unwel conme sexual advances, request for sexual favours —and
other verbal or physical conduct with sexual overtones,
whet her directly or by inmplication, particularly when
submission to or rejection of such a conduct by the fenale
enpl oyee was capable of being used for effecting the
enpl oyment of the female enpl oyee and unr easonabl y
interfering with her work performance and had the effect of
creating an intimdating or hostile working environnent for
her . There s no gainsaying that each incident of sexua
harassnment, at the place of work, results in violation of
the Fundarmental Right to Gender Equality and the Right to
Life and Liberty the two nost precious Fundanmental Rights
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guaranteed by the Constitution of India. As early as in
1993 at the ILO Seminar held at Manila, it was recognized
that sexual harassment of woman at the work place was a form
of gender discrimnation against wonan. | n our opinion
the contents of the fundamental rights guaranteed in our
Constitution are of sufficient anplitude to enconpass al
facets of gender equality, including prevention of sexua
har assment and abuse and the courts are under a
constitutional obligation to protect and preserve those
fundanental rights. That sexual harassnent of a fenale at
the place of work is inconpatible with the dignity and
honour of a fermale and needs to be elimnated and that there
can be no conpromse wth such violations, admts of no

debat e. The nessage of international instrunments such as
t he Convention on the Elimnation of Al Fornmns of
Di scrim nation Agai nst Wnen, 1979 (CEDAW and the Beijing

Decl arati on which directs all State parties to take

appropriate measures to prevent discrimnation of all forns
agai nst wonmen besi des taking steps to protect the honour and

dignity ‘of wonen is loud and clear. The Internationa
Covenant —on_ Economic, Social and Cultural Rights contains
sever al provisions particularly i mportant for worren.

Article 7 recognises her right to fair conditions of work
and reflects that wonen shall not be subjected to sexua

harassnment at the place of work which may vitiate working
envi ronnent . These international instrunents cast an
obligation on the Indian State to gender sensitise its |aws
and the Courts are under an obligation to 'see that the
nmessage of the international instrunents is not allowed to
be drowned. Thi s Court has in-numerous cases enphasised
that while discussing constitutional requirenments, court and
counsel nust never forget the core principle enbodied in the
International Conventions and Instruments and as far as
possible give effect to the principles contained in  those
i nternational i nstruments. The Courts are under an
obligation to give due regard to International Conventions
and Norns for construing donestic laws nore so when 'there is
no inconsistency between them and there is a void in
donmestic law. [See with advantage - Prem Sankar v. Del hi

Admi nistration, AIR 1980 SC 1535; Mackni nnon Mackenzi e and
Co. v. Audrey D Costa, (1987) 2 SCC 469 JT 1987 (2) SC

34; Sheela Barse v. Secretary, Childrens ~Aid Society,

(1987) 3 SCC 50 at p.54; Vishaka & others v. State of
Rajasthan & Os., JT 1997 (7) SC 392; Peoples Union for

Cvil Liberties v. Union of India & Anr., JT 1997 (2) SC
311 and D.K. Basu & Anr. v. State of Wst Bengal & Anr.,
(1997) 1 SCC 416 at p.438]. |In cases involving violation of
human rights, the Courts nust for ever remain-alive to the
i nternational instrunents and conventions and apply the sane
to a given case when there is no inconsistency between the
international norns and the donestic |aw occupying the

field. In the instant case, the Hi gh Court appears to have
totally ignored the intent and content of the Internationa
Conventions and Nornms while dealing with the case. The

observations nmade by the Hi gh Court to the effect that since
the respondent did not actually nolest Mss X but only

tried to nolest her and, therefore, his renmoval from

service was not warranted rebel against realism and |ose
their sanctity and credibility. 1In the instant case, the
behavi our of respondent did not cease to be outrageous for
want of an actual assault or touch by the superior officer

In a case involving charge of sexual harassment or attenpt
to sexually nolest, the courts are required to exanine the
broader probabilities of a case and not get swayed by
insignificant discrepancies or narrow technicalities or
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dictionary neaning of the expression nolestation. They

must examne the entire material to determine the
genui neness of the conplaint. The statenent of the victim
must be appreciated in the background of the entire case.
VWere the evidence of the victiminspires confidence, as is
the position in the instant case, the courts are obliged to
rely on it. Such cases are required to be dealt with great

sensitivity. Synpathy in such cases in favour of the
superior officer is wholly misplaced and nercy has no
rel evance. The Hi gh Court overl ooked the ground realities

and ignored the fact that the conduct of the respondent
against his junior fenale enployee, Mss X was wholly
against noral sanctions, decency and was offensive to her
nodesty. Reduction of punishnent in a case like this is
bound to have denvoralizing effect on the wonen enpl oyees and
is a retrograde step. There was no justification for the
H gh Court to interferewith the punishnent inposed by the
departmental authorities. The ‘act of the respondent was
unbecom ng of  good conduct and behavi our expected from a
superi or officer and undoubtedly ampunted to sexua

harassnment . of ~ M ss X and the punishnment inposed by the
appel lant, was, thus, commensurate with the gravity of his
obj ecti onabl e behavi our and did not warrant any interference
by the H gh Court in exercise of its power of judicia

revi ew. At the conclusion of the hearing, |earned counse

for the respondent / subnitted that the respondent was
repentant of his actions and that hetenders an unqualified
apology and that he was willing to al'so go and to apol ogi ze
to Mss X. W are afraid, it istoo late in the day to show
any synpathy to the respondent in such a case. Any |enient
action in such a case is bound to have denoralizing effect
on working wonen. Synpathy in such cases is uncalled for
and nmercy is msplaced. Thus, for what we have said above
the inmpugned order of the High Court is set aside and the
puni shment as inposed by the Disciplinary Authority and
uphel d by the Departnental Appellate Authority of renoval of
the respondent fromservice is upheld and restored. The,
appeal s, thus succeed and are allowed. W, however, nmake no
order as to costs.




