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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL A VIL JURI SDI CTI ON &
AND
GENERAL AND | NHERENT JURI SDi CTI ON &

FOREI GN ADOPTI ON PETI TI ON NO 89 OF 200

Robert Heijkanp and his wife
Astrid Jacoba Maria Heijkanp Wagensvel d
bot h Net herl ands Nationals, residing at
Havezatedrift 37, 3436 CC, N euwegein,
The Net herl ands through their Constituted
Attorney: Harsha Sheth, Bal Anand World
Children Wl fare Trust, India
Munbai - 400 071.

V/s.
Bal Anand World Chil dren
| ndi a, Chembur, Mumbai <

...Petitioneré

...Respondenté

FORElI GN ADOP PETI TI ON NO. 98 OF 2007

M chi el
Annenarie

us Hendri kus Opgenoort &
a Dek, both Netherl ands
esi ding at Haagwag 210,
, JThe Net herl ands t hrough
onstituted attorney
eth, C1/89, Vrindavan
LBS Marg, Chat kopar West, :
400 086. ... Petitioners

W TH
@ FORE!I GN ADCPTI ON PETI TI ON NO. 108 OF 2007

Tomasoni Francesco and his wfe

Vavassori Silviana Carnen, both Italian

Nationals, residing at Via Pizzo Cam no 3,

Dal mne (BG, Italy through their

constituted attorney Ms.Indu Mehta, Asha :

Sadan Rescue Home, Unerkhadi, Minbai-9 ...Petitioners
V/ s.
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Asha Sadan Rescue Hone, Asha Sadan
Mar g, Unerkhadi, Munbai - 400 009. Respondents

Ms. Di pal Sanj anwal a Meht a, Advocat e,
Peti tioners.

M. O H Hareendran, Representative of ICENVprese
Ms. Madhubal a Kajle, AGP, for the State.

Ms. Ghone and Ms.S. Srikrishna - am cus urlae

CCRAM : S.J. VAZIFDAR, J.
DATED ~3RD OCTCBER, 2007.
ORAL JUDGMVENT

1. The petition <§k§§

therefore dispose this common judgnment and

Dn questions and are

order. For convenience | will refer to the facts in

For ei gn Adoptinon Petition No.89 of 2007.

Ci%i;FQP titioners, husband and wife, are Dutch

na |. They have been sponsored as suitable

e parents by their Governnent agency. They

lied to the Dutch sponsoring agency for adoption and
through it applied to the Respondents. The Respondent
is a Trust recognized by the Governnent as a Child

Wel fare Organi zation

The Respondents are the custodians of a female
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m nor born on or about 13-11-2004.

3. The Petitioners have sought an order for t

appoi ntment as guardi ans of the person of the chi

i s. The PﬁE;EEE
have also sought dispensation of th not i nder

in the custody of the Respondent

Section 11 of the Quardi ans and Wards A 18

4. The Petitioners subfit
the Central Adoption Res c
referred to as "CARA"ﬁ? a

Mnistry of Wnen and <?1§5

| ndi a.

5. As r the certificate

Walfare e (hereinafter
C d1!| 13-9-2006, the child
Beggar’ s Hone for Wnen.

1 12004 when her nother was

gar’s Hone. The nother is st
from psychosis and therefore not

care of her child.

t heir docunents to
Agency (hereinafter
nmous body, under the

opnent, Governnent of

issued by the Child
referred to as the
s nother is an innmate
The child was born on

an inmate of the
ated to be suffering

in a position to take

The child was brought before the CAC by the

Probation Oficer of the Beggar

s Hone for Wonen,
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Chenbur, Minbai, on 2-9-2005 and was placed in the

custody of the Respondents for her further care. <£§i§§§:>

6. Even after publication in newspapers, o]

has come forward to claim the child. Qiiiiz :
therefore, declared the child legally free for tion
and has recorded its no objection fo her// sui tabl e
rehabilitation. The OWC further declared the child
destitute and legally free f tion under Section
and Protection of
Chi l dren) Act, 2000 (hé? i Na eferred to as the "JJ
Act") and ordered the Xt 6—be continued to be kept

in the care and

39 of the Juvenile Justiceg

of the Respondents for a
further period of three years for her maintenance and

further rehabi\\itation.

7. Ci%i;FQ ol untary Co-ordi nating Agency

‘#;:i? ter referred to as the "VCA") by its
ificate dated 12-12-2006 has stated the nedical

blens of the <child and that no suitable |Indian

famly was willing to adopt her.

8. CARA  has al so issued a no obj ection

certificate on 10-5-2007 stating that it was satisfied

t hat the necessary procedure had been properly
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f ol | owed.
9. When t he mat t er was t aken up
consideration, I was not inclined to grant the or

view of the Doctor’s certificate referred t
CWCs said certificate dated 13-9-2006 ating t he
child s mother was suffering from nen retardation
and psychosis for which she was under treatnent and was

not in a position to | ook aft child at present.

In view ther€of, necessary to consi der

<§¥Eg ranting an order of

tion“in respect of a child whose

the legal requirenen
guardi anship or a
parent is nmentally il | have conme to the concl usion
that the CAC has no power to either consider or declare
o} mentally ill even on the basis of
rtificates. |  have also cone to the

that the OW is not entitled to even

c ider a person to be nentally ill even on the basis
doctors certificates. The determ nation of the
mental health of a person is governed by the provisions

of the Mental Health Act, 1987.

10. In view of the inportance of this question, |

requested Ms.Ghone and Ms. Srikrishna to appear as
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am cus-curi ae. They have been furnished all the

papers. Before going further | nust express Zgéi§§§:>

gratitude to both the |earned am cus-curiae for h

val uabl e assi stance rendered by them

11. | had also directed the State verg§222> to
indicate specifically their stand I S cases.

Under st andabl y, the State Government requested for tine

to consider the matters stati at they would also
consult the | earned Advocat al. Time was sought
by and granted to all ¢he including the State
Governnent to consider e t tler’s.

12. In the abov Petitions while there are

Doctor’s certi\ficate stating that the nothers of the

childre mental ly sound, there is no order of a

Cour onpetent jurisdiction declaring themto be

SO.

The headi ng of Chapter VI of the Mental Health
Act, 1987 which contains Sections 50 to 77 reads :
"Judi ci al I nqui sition Regar di ng
Al l eged Mentally Il Person Possessing
Property, Custody of Hs Person and
Managenent of His Property."

The title, however, does not indicate the ful
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scope of the Sections within the chapter as | wll
presently denonstrate. <§i§?§3?
14. Section 50 clearly deals with those as

where the nmentally ill person is possessed of<§;izzr

Section 50 provides that where a nental il nis
possessed of property, an application r ding an

inquisition into the nmental condition of such person

may be nade by his rel ativy a public curator

appoi nted wunder the Indian sion Act or by the

Advocate General of <he in which the alleged

mentally ill person where the property
conprises land or nterest in land or where the
property or part thereof is of such a nature as can

lawful ly be ntrusted for managenent to a "Court of

War ds” b ed under any law for the tine being in
force-in State, by the Collector of the District in
wh ch land is situate, to the District Court
wirthi the local I|imts of whose jurisdiction the

eged nentally ill person resides. Sub-section (2)

provides for the service and the manner of service of
notice of the application on the nentally ill person or
on the persons having the custody of such person with a

direction to produce the person before the Court.
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Section 51 provides that on conpletion of the

inquisition, the District Court shall record iZZéi§§§:>

findings on whether the alleged nentally ill perso

in fact nmentally ill or not and where such pers
mentally ill, whether he is incapable of takicggiiz

hi msel f and of nmanaging his property, i nca of
managi ng his property only.

Section 52 provide District

Court records a finding in fact

mentally ill and incéB bl\e hi nsel f
and of managing his gggtﬁy, t shall nake an order

uardi an under Section 53 to

for the appointnen
take care of his person and of a nanager under Section

54 for the managenent of his property.

0 s 55 to 64 provide for the appoi ntnent

<&gi§3ers in certain other circunstances and the

ment , duties, powers and renuneration of

rdi ans and nanagers.

15. Section 65 of the Mental Health Act reads as

under : -

" 65. Power to make order concerning
any matter connected with nmentally ill
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person - The District Court may, on an
application nmde to it by any person
concerni ng any mat t er what soever
connected with the nentally ill pers
or his property, make such order,
subject to the provisions of this
Chapter, in relation to that matter

in the circunstances it thin
(enmphasi s supplied).

16. Sections 50 to 64 make detailed ovi si ons
regarding the manner in which the giz;égty of a

uar ded. It woul d be

mentally ill person is to be saf

noticed immediately that Se 5 confers w der

powers on the Di strlgt t Ythan the preceding

sections of Chapter W e and anbit of Section

65 is obviously ited to the property of the

mentally ill person.

T is cl ear from the expression
"concerni n matt er what soever connected with the

person or his property".

These words establish that the exercise of
power under Section 65 is not [imted to the property
of the nentally ill person but extends to "any nmatter
what soever connected wth the nmentally ill person or

his property.” This is further clear fromthe words "or
his property” which follow the words "any nmatter

what soever connected with the nentally ill person.” A
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10 :

conclusion to the contrary would render the words "or

his property" otiose. <£§i§§§:>

17. The other distinction between Section 6 a

the preceding Sections of Chapter VI is<§;i§2 n
application wunder Section 65 can be ma by a rson

and not just the persons / authoritie e oned in

Section 50.

18. | am therefore, greement wth t he
submi ssion that theré’is ant for limting the
scope of Section 65 <§§Q§ tal Health Act. The
subm ssion, theref , that Section 65 was enacted to

deal with situationsvnot falling within the previous
Sections is Il founded. As rightly submtted by
Ms. Ghon e n 65 confers a general power on the

rt to pass appropriate orders including for

does not possess property.

19. The appoi nt ment however woul d, as provi ded by
Section 65 itself, be subject to the provisions of
Chapter VI. For instance the District Court while
considering an application for the appointnent of a

guardian in respect of a nentally ill person would have
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11 :

to hold an inquisition into the nental condition of the

person in the manner prescribed by Section 50 azgéiii§3>

record a finding as required by Section 52.

20. Sections 52 and 53 of the Mental Fﬁ?iiﬁ> t
read as under -

" 52. Pr ovi si on f appoi nti ng
guardian of nentally ill person and
for manager of property - (1) \Where
the Distric records a finding
that the all tally ill person
is in fac ally il and is
i ncapabl e taki ng care of hinself
and of is property, it shal
t he appoi ntnmrent of a
Section 53 to take care
rson and of a manager under
4 for the managenent of his

(2) Where the District Court records a
finding that the alleged nentally il
person is in fact nentally ill and is

i ncapabl e of managi ng his property but
capable of taking care of hinself, it
shall make an order under section 54

regar di ng t he managenent of hi s
property.

(3) Where the District Court records a
finding that the alleged nentally il
person is not nmentally ill, it shal
di smi ss the application.

(4) Wwere the District Court deens
fit, it may appoint under sub-section
(1) the sanme person to be the guardian
and manager .

53. Appoi nt ment  of guardi an  of
mentally ill person - (1) Were the
mentally ill person is incapable of

taking care of hinself, the District
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12 :

Court or, where a direction has been
i ssued under sub-section (2) of
section 54, the Coll ector of the
District, may appoint any suitab
person to be his guardian.

(2) In the discharge of his fu i 0
under sub-section (1), the |

shall be subject to the Slo’ i sion
and control of the Stat ve ent or
of any authority appointed by in
t hat behal f."

The wuse of the word "shall™ in on 52 is
not conclusive of the matter. sidering the schene
of the Act, | aminclined to d word "shall" in
Section 52(1) as "my". , ¥Section 53(1) states

that the District Co

<&

Il ector, as the case

may be, "may" Suitable person to be his
guar di an. Secondl vy, on the finding that a person is
mentally ill the District Court is also entitled to

pass an O

as unde

nder Section 26 of the Act which reads

" 26. Adm ssion as inpatient after
inquisition - |If any District Court
hol ding an inquisition under Chapter
VI regarding any person who is found
to be nmentally ill is of opinion that
it is necessary so to do in the
interests of such person, it may, by
order, direct that such person shal
be admtted and kept as an inpatient
in a psychiatric hospi t al or
psychiatric nursing home and every
such order may be varied fromtinme to
tinme or revoked by the District
Court."
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21.

ment

is

t he

22.

13 :

Thus the District Judge is not bound to

ally ill. To appoint or not to appoint a guar

in the discretion

exerci sed depending on the facts and circunsgiziij

case.

appoint a guardian wupon a finding that a person is §g§§:>

of the District Judge

An order under Section 53 appointing a

guardi an of the nentally ill woul d not result in

pers
does
as

pers

appol-nt

23.

manager

on" neani ng

not provide for

of the mentally ill

ions 52 and 53 clearly

0 be appointed of "his

eby ‘the nentally ill person. | t

e appoi ntment of such guardian

the guardian of the children of the nentally il

Furt her under

on. i uld be so even if a manager is
i-nt e e property of the nmentally ill person

ecti on 54. Needl ess to state that children are

Section 58(1), a guardian or a

has the care of the nentally ill person or his

property or of both but are responsible only for the

mai ntenance of the nentally ill person and of such

menbers of his famly as are dependant on him In
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14

ot her words, the guardian or the manager is responsible

for the nmaintenance of the nenbers of the famly §g§§:>
dependant on the nentally ill person and do not 6§§§>
control over or in respect of such persons.

24. Thus a guardian of a nentally i pe§§;;§20uld
iize %&g

not be entitled to initiate or agree to ption or
the appointnent in respect of the child of a nentally

i1l person.

25. A viewto the’co woul d be adding to the
wor ds of t he the nost startling
consequences. For , 1t wuld entitle such

guardi an or manager to deal not only with the property

of the mental \y ill person but also with the properties
pendant on him This certainly is not
have been the intention of t he
re. A person dependant on a nentally ill
may be a major and would, therefore, be entitled

deal with his property without the interference of
any other person. The status of the person he is
dependant on as a nentally ill person cannot possibly

deprive himof his right in respect of his property.

26. As | shall denpbnstrate, the declaration of a
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15 :

person as being nentally ill is one of the necessary
steps before an application for the adoption or the §<§§z9
appointment of a guardian in respect of the child 8§E§>

such person

27. It is now necessary to conside he g§;;§2ions

of the JJ Act.

28. Section 29 of the requires the State

Governnent to constitute a Chi |fare Commttee for

exerci sing powers and di.s

such Committees in rel
and protection” said Act. Section 2(d) of

the JJ Act reads as under

"2. Definitions - In this Act, unless
the context otherw se requires, -

2(d). “child in need of care and
protection” neans a child, -

(i) who is found without any honme or
settled place or abode and wi t hout any
ostensi bl e neans of subsi stence,

(i-a) who is found begging, or who is
either a street child or a working
chil d,

(ii) who resides with a person
(whether a guardian of the child or
not) and such person -
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16 :

(a) has threatened to kill or
infjure the child and there is
a reasonabl e |ikelihood of the

threat being carried

(b) has killed, abused

negl ected sone ot her

children and there i
reasonable likeliho

child in q i ei ng
killed, abused/or neg d by

t hat person

(iii) who is nentally
chal l enged or ill children or
suffering from termnal dis
i ncurable di having n
support or lo

A_parent or gua

out, or g&
r

c

hysical |y
chil dren
eases or
o one to

rdi an and

such <p guardian is unfit or
i ncapacit 0 Jexerci se control over
the childy

(v who Y does not have paren
one~iks wlling to take car
whose

parents have aband
surrendered himor who is m
run away child and whose
cannot be found after r

inquiry,
(vi) who is being or is like
grossly abused, tortured or

for the purpose of sexual
illegal acts,

(vii) who is found vul nerabl
likely to be inducted into d
or trafficking,

(viii) who is being or is lik
abused for unconsci onabl e gai

(ix) who is victim of a
conflict, ~civil commotion or
calamty."

29. A child of a nentally ill person wo
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17

within the anbit of Section 2(d)(iii) and (iv) and in

certain cases also under Section 2(d)(ii). <§éii%§:?

30. Section 30 sets out the procedure
adopted by the COAXC including for the producf a
child in need of care and protection and t he placenent
of such child in safe custody when the ittee is not
i n session.
31. Section 31 of the JJ Ac eads as under : -
&
s of Commttee - (1) The
shall have t he fina
to di spose of cases for the
protection, treat ment,

prent and rehabilitation of the
children as well as to provide for
their basic needs and protection of
human ri ghts.

(2) Were a Comm ttee has been
constituted for any ar ea, such
Comm ttee shal |, not wi t hst andi ng

anything contained in any other |aw
for the tinme being in force but save
as otherwise expressly provided in
this Act, have the power to dea

exclusively with all proceedi ngs under
this Act relating to children in need
of care and protection.”

32. Section 32 provides that a child in need of
care and protection may be produced before the OCWC
inter-alia, by a registered voluntary organi zation or

by such other voluntary organi zati on or an agency as
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18 :

may be recogni zed by the State Governnent.

33.

Section 33 of the JJ Act provides for the d

of inquiry by the CAC. Section 33 of the JJ Act{rea

as under

" 33. Inquiry - (1) pt of a
report under section 32, Comm ttee
shal | hol d an i nquiry in t he
prescri bed mann and the Commttee,
on its own he report from any
person or s nentioned in
sub-section of section 32, my
pass an or/ end the child to the
child €\ for speedy inquiry by
a or child wel f are
offic

inquiry under this section
sha be conpleted within four nonths
of the receipt of the order or within
such shorter period as nmay be fixed by
the Conmittee;

Provi ded that the time for t he
submi ssion of the inquiry report may
be extended by such period as the
Commttee may, having regard to the
circunstances and for the reasons
recorded in witing, determ ne.

(3) The State Governnent shall review
t he pendency of cases of the Cormittee
at every six nonths, and shall direct

t he Committee to i ncrease t he
frequency of its sittings or may cause
t he constitution of addi ti onal

Conmmi tt ees.

(4) After the conpletion of the
inquiry, if, the Conmttee is of the
opinion that the said child has no
famly or ostensible support or is in
continued need of care and protection,

N

::: Downloaded on -26/05/2014 12:44:36 :::



19 :

it may allowthe child to remain in
h children’s home or shelter home
ill suitable rehabilitation is found
0
i

[
the

ti

for himor till he attains the age

ei ghteen years."

34. Chapter IV of the JJ Act deals

rehabilitation and social reintegration.
and 41 which fall within this Chapter are inportant and

read as under -

" 40. Proce rehabilitation and
soci al rei gration - The
rehabi litati and soci a

relnte r at ofva child shall begin
durln < of the child in a
chi | ﬁhﬁ:; or special hone and
t he ation and Soci a

R@tn |0n of children shall be

carri ed “out alternatively by (i)
ado on (1i) foster care, (iii)
sponsorship, and (iv) sending the
child to an after-care organi sation

41. Adoption - (1) The primry
responsi bility for providing care and
protection to children shall be that
of his famly.

(2) Adoption shall be resorted to for
the rehabilitation of the children who
are orphan, abandoned or surrendered
t hrough such nechanism as nmay be
prescri bed,

(3) In keeping with the provisions of
the wvarious guidelines for adoption
issued fromtine to tinme, by the State
Government or the Central Adoption
Resource Agency and notified by the
Central Governnment, children nmay be
given in adoption by a Court after
sati sfying itself regar di ng t he
i nvestigations having been carried
out, as are required for giving such
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20 :

children in adoption.

(4) The State Gover nnent shal

recogni ze one or nor e of

institutions or vol untar

organi zations in each district s
speci al i sed adoption agencies
manner as rmy be prescribed
pl acenent of orphan, aband
surrendered children f
accordance with
notified under sub-sec

Provi ded that the childr hones and
the institutions run by the State
Government or a voluntary organi zation
for childre need of care and
protection, or phan, abandoned
or surrende shal | ensure that
t hese chi W are declared free for
adopti ommittee and all such
c referred to t he
adopt i icy in that district for
such children in adoption
ccordance wth the guidelines
d under sub-section (3).

(5 No child shall be offered for
adoption -

(a) wuntil two nmenbers of the
Conmittee declare the child
legally free for placenent in

t he case of abandoned
chil dren,
(b) till the two nonths period

for reconsideration by t he
parent is over in the case of
surrendered children, and

(c) without his consent in the
case of a child who can
understand and express his
consent .

(6) The Court may allow a child to be
gi ven in adoption -
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(a) to a person irrespective

of marital status; or
(b) to parents to adopt
child of same sex irrespectiv

of the nunber of [

bi ol ogi cal sons or dau er

or
(c) to childles 0

35. The provisions of the JJ Ac make it

anply clear that one of the nodes rehabilitation

provided by the legislature i doption of children

who are abandoned or surrende rough such nechani sm

as my be prescribed.<> S ion (3) of Section 41

mandates that the pro the sane as stipul ated

from tine to time t be’'followed and the Court nust
satisfy itself regarding the investigations having been

carri ed out.

36. Ci%igqu estion that falls for consideration is

V\h a child of a nentally ill person falls wthin

anbit of the JJ Act. In ny opinion, the question

t be answered in the affirmative. In ny opinion a
child of a nentally ill person would be deened to be
abandoned wthin the neaning of this expression in
Section 41 of the JJ Act. The reading of the aforesaid

provi sions together supports this view
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37. For instance, Section 32 provides for any
child in need of care and protection being produced §g§§:>
before the CWC. Section 33 provides that on receipt é§§§>

a report wunder Section 32, the CAC shall h

inquiry. Sub-section (4) of Section 33<§§i§>t r
provides that after conpletion of the i th

CWC is of the opinion that "the said

thereby a child in need of care and protection has no
famly or ostensible support i n continuous need

of care and protection, it ow a child to remain

in the children’s home’ti able rehabilitation is
found for him to
remain in the chi is

obviously a child invneed of care and protection as

Section 33 i in furtherance of Section 32 which

| a ith such children. Section 33(4) also
[ r suitable rehabilitati on of such children.

38. The term "abandoned" has not been defined in
the Act. The term "abandoned" nust however receive a

wide interpretation atleast to include within its anbit
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children of a nentally ill person for due to the
unfortunate circunstances of their parents’ nental §g§§:>
illness they are for all practical purposes abandoned.

Their parents cannot provide for them nmaterial

enotionally or otherw se.

39. Having said that | hasten to add th it would
be necessary for the CWC to satisfy itself clearly in
each case whet her the abando hs likely to be only

tenporary or whether it is Nk to be of a |onger

dur ati on. | ndeed even <?

usi on woul d be subj ect
to the decision of th ikn"such matters. The CQAC
cannot on its own to“this conclusion. The mental

illness of a person can only be determ ned under the

provi si ons the Mental Health Act or any other

nt providing for such determ nation.

r law which confers any power statutory or

se on the CAXC to determ ne whether a person is
tally ill or not.
40. The decision the CANC cones to in regard to the

mental health of the parents of a child woul d

::: Downloaded on -26/05/2014 12:44:36 :::



24

necessarily be based upon the determ nation of the sane

by the concerned Court / authorities under the Mental §g§§:>
.

Health Act. |f therefore for instance the Court u

the Mental Health Act records the finding tha

parent of a childis nentally ill, the CAC <§§E55
justified in comng to the conclusion t t he dis

abandoned and therefore declare the il of such
person as legally free for placenent / adoption. | f
again for instance the Cou ercise of powers

under Mental Health Act r r a finding that the
alleged nentally ill<% r ikely to be cured of
his illness, the OAC S<§§> not declare the child
of such person | eg y frée for placenent / adoption.

That again woul d depend upon the facts and

circunstances \of the case. For instance if it is found
t hat the n in any event is likely to be prol onged
for n%s nably long duration, the CAC would be
] ut in issuing the declaration wunder Section

a) for otherwise the child would be deprived of

abilitation during t he nost cruci al and

i npressi onabl e years of his life.

41. In the result it is only after the above
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procedures under the Mental Health Act and the JJ Act

culmnating in a declaration by the CAC under Section gfiszy

41(5)(a) of the JJ Act that petitions for the

reliefs can be presented under the Guardi ans an

Act, 1890. @
42. The State Governnent may consider a suitable
anendnent / addition to harashtra Juvenile

Justice (Care and Protection

and in particular Rul<é

ildren) Rules, 2002

and (ix) thereof in

view of this judgnent.

43. The bove Petitions are therefore dism ssed
W th Ik;: y the Petitioners to file the Petitions
afre a (i} conmplying with the above requirenents.

4 The Petitioners shall be at liberty to

hdraw the original docunents filed in this Court
upon the sanme being substituted by copies thereof duly
authenticated by the Petitioner’s Advocate to be true
copi es.
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